
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE: §
§

DATAVON, INC.,  §  CASE NO. 02-38600-SAF-11
  § 

D E B T O R (S).   §  

MEMORANDUM OPINION AND ORDER

Teton Enterprises, Inc., moves the court for an admin-

istrative expense of $22,917.10 for its attorney’s fees and

expenses under 11 U.S.C. § 503(b)(4).  The debtor, the official

committee of unsecured creditors and the court-appointed expert,

William Snyder, support the application.  M.M. Simpson &

Associates, P.C., and Hugh Simpson oppose the motion.  The court

conducted a hearing on the motion on September 24, 2003.  

The determination of an administrative expense to be paid by

a bankruptcy estate constitutes a core matter over which this

court has jurisdiction to enter a final order.  28 U.S.C.

§§ 157(b)(2)(A),(B),(O) and 1334.  This memorandum opinion

contains the court's findings of fact and conclusions of law

required by Bankruptcy Rules 7052 and 9014. 

Section 503(b) of the Bankruptcy Code provides that, after

notice and a hearing, the court shall allow as administrative

expenses the actual, necessary expenses incurred by a creditor in
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making a "substantial contribution" in a Chapter 11 case.  In

addition, the court shall allow reasonable compensation for the

creditor's attorney in making the substantial contribution.  11

U.S.C. § 503(b)(3)(D) and (b)(4).  Services that make a

substantial contribution are those which “‘foster and enhance,

rather than retard or interrupt the progress of reorganization.’” 

In re DP Partners Ltd. P’ship, 106 F.3d 667, 672 (5th Cir.

1997)(quoting In re Consolidated Bancshares, Inc., 785 F.2d 1249,

1253 (5th Cir. 1986)).  “[T]he phrase ‘substantial contribution’

in section 503 means a contribution that is ‘considerable in

amount, value or worth.’”  Id. at 673 (quoting Webster’s Third

New International Dictionary 2280 (4th Ed. 1976)).  The court

should not diminish the benefits conferred, if any, by the

creditor’s motivation.  But the court, on a case by case basis,

must “weigh the cost of the claimed fees and expenses against the

benefits conferred upon the estate which flow directly from those

actions.”  Id. 

Teton does not request, under § 503(b)(3)(D), recovery of

its expenses or those of its principal, Henry Jordan.  Jordan has

substantial knowledge of the debtor and its business.  Jordan

served as a member of the bid selection committee, and otherwise

actively participated in the case.  Counsel for the debtor stated

that Jordan made a substantial contribution to achieving a

successful sale with a return to the creditors.  Snyder, the



-3-

court-appointed expert responsible for conducting the sale,

stated that Jordan’s business knowledge was instrumental to the

sale process.  Counsel represented Jordan and assisted Jordan in

providing these benefits.  Teton limits its request to recovery

of its attorney’s fees under § 503(b)(4).  

Simpson argues that if Teton conferred a benefit to the

estate, it did so through the services of its principal, not

through its attorneys.  However, § 503 does not require that the

creditor recover its other expenses in order for its attorney’s

fees to be paid by the estate.  Rather, the creditor must

establish that it made a substantial contribution under

§ 503(b)(3)(D).  If it establishes that it made a substantial

contribution, then it may recover reasonable compensation for its

attorney whose services were rendered in providing the

substantial contribution.  11 U.S.C. §§ 503(b)(3)(D) and (b)(4). 

Teton has met that test.

Teton requests compensation for its attorney’s fees for work

done in five categories:  (1) formation of the creditors

committee, (2) work contesting the employee retention plan, (3)

participation in the bidding process, (4) negotiation with

creditors over claims, and (5) involvement in the plan process. 

The debtor, the committee and the court-appointed expert all

stated that Teton conferred a substantial benefit to the estate

because of its counsel’s work in these categories, with the
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benefits to the estate outweighing the fees incurred.  Counsel

for the debtor, counsel for the committee and Snyder each

explained the benefits to the estate by the work of Jordan and

Teton’s counsel in each of these categories.

Simpson argues, however, that work on the bid process,

negotiations with creditors and plan process benefitted Teton as

a creditor and was done for Teton’s benefit, not for the estate.

As explained above, the motive behind the creditor’s actions does

not diminish the benefit of those actions for the estate.  Teton

only requests reimbursement of its attorney’s fees for the

specified categories of work.  Teton incurred additional

attorney’s fees related to representation of Teton in this case, 

but Teton does not contend that those additional fees would be

subject to an award of administrative expense.  

Simpson does not contend that the time spent on the

specified projects was not reasonable, nor that counsel’s hourly

rates are not consistent with those customarily charged in the

community for similarly experienced attorneys.  The fees

requested are therefore reasonable under a lodestar analysis. 

Section 503(b)(4) codifies the criteria for determining

reimburseable compensation.  The criteria define a federal

standard for reasonableness.  See  In re Hudson Shipbuilders,

Inc., 794 F.2d at 1051, 1056 (5th Cir. 1986).  To determine

reasonableness under the Bankruptcy Code, the court must consider
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these factors, Hudson Shipbuilders, 794 F.2d at 1058, which are

substantially incorporated into the lodestar analysis. 

Generally, the lodestar is calculated by multiplying the number

of hours reasonably expended by reasonable hourly rates.  Hensley

v. Eckerhart, 461 U.S. 424, 433 (1983).  Applying the lodestar

analysis, the court finds the fees for these categories of work

reasonable under § 503(b)(4).

Simpson further argues that Teton must be estopped from

requesting an award of administrative expenses because the court-

approved disclosure statement does not disclose that Teton would

request such an award. In bankruptcy cases, courts have applied

estoppel doctrines with the doctrine of res judicata to bar or

limit non-disclosed causes of action.  See, e.g., Eubanks v.

F.D.I.C., 977 F.2d 166 (5th Cir. 1992); Mickey’s Enters., Inc. v.

Saturday Sales, Inc., 165 B.R. 188 (Bankr. W.D. Tex. 1994). 

These cases involve non-disclosure of causes of action against

creditors who are being asked to approve a plan of reorganiza-

tion.  Sections 1123 and 1125 of the Bankruptcy Code require that

the debtor make a candid and forthright disclosure of its assets

to foster an efficient and fully informed confirmation process. 

However, neither § 1123 nor § 1125 expressly commands that a

claim for relief or causes of action be disclosed to be preserved

or immune from the application of an estoppel defense.  No other

provision of the Bankruptcy Code expressly commands that result. 
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Where Congress legislates a standard (adequate information) for

judicial application rather than a command (failure to expressly

and unambiguously disclose claims against creditors shall bar

post confirmation litigation), courts must apply the disclosure

standard with considerable caution.  The court therefore

questions whether the case law should be extended to preclude a

request for an administrative expense if not disclosed in a

disclosure statement.  However, if preserved with adequate

disclosure, the doctrines should not apply.  See Eubanks, 977

F.2d at 173 (preservation of claims belonging to the debtor in

the context of confirmation makes the doctrine of res judicata

inapplicable).  “Even where there is an identity of claims, the

doctrine of res judicata does not bar the second action unless

the plaintiff could or should have brought its claim in the

former proceeding.”  Id.  Preservation likewise precludes

judicial and equitable estoppel.   

Counsel for the creditors committee observes, however, that

the disclosure statement provides that administrative claims are

not classified under the debtor’s plan of reorganization and that

§ 503 of the Bankruptcy Code establishes the categories of claims

that are treated as administrative claims.  The order confirming

the Chapter 11 plan was entered on June 6, 2003.  

The disclosure statement, filed February 28, 2003, disclosed

that Teton and Datavon were engaged in an appeal of a lawsuit
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between the two entities.  It further discloses that Teton and

Datavon reached a settlement and that a motion to approve the

settlement pursuant to Rule 9019 would be filed with the court by

February 28, 2003.  The 9019 motion was filed on February 28 and

approved by the court by an order entered on June 20, 2003.  

Teton’s administrative expense claim for its attorney’s fees

based on substantial contribution was preserved in the settlement

agreement.  Because the settlement agreement, which addressed

Teton’s intention to claim administrative expenses for

substantial contribution, was referenced in the disclosure

statement, in the 9019 motion, and before confirmation of the

plan, Teton timely raised its claim in the context of the

confirmation proceedings.  In the June 20, 2003, order approving

the settlement agreement, the court ordered that “Teton will not

retain additional claims of any kind against Datavon, or the

other Debtors, provided, however, Teton may file claims for

substantial contribution and the Debtors, Liquidating Trust and

all parties retain defenses, if any, to such claims.”  

Teton’s administrative expense claim for certain of its

attorney’s fees was preserved in the context of confirmation

proceedings; thus, the doctrines of res judicata, judicial and

equitable estoppel are inapplicable.    

Based on the foregoing,
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IT IS ORDERED that the motion for an award of administrative

expense is GRANTED.  

Signed this 17th day of October, 2003.  

/s/ Steven A. Felsenthal      
Steven A. Felsenthal
United States Bankruptcy Judge


